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A, STATES COUNTERER-STA
TOAPPELLANTS ASSIG

1. Because Jacob proffered no evi 'iw;-c fo support any theory that
use of an jnhaler would or could affect the test resn ‘ii of a
blamd tost for alechod content of mL im sl the trial cowet did
ot abuse s diserefion whegy it exchuded evidence that Jucob
used an whaler on the day of hig arrest for driving under the
nfluence,

2. Under the vecent « i CISIC 13( State v. Moraley, 168 W, App.
489, 278 P 668 3 1 390201, the State ts foreed to
concede that Eamb s offender sCote Wits wrongly calculated in
the instant cases

--.-.,/
,
-«.

e

3. The trial court eyred by i}'rzp@sif‘ o a conbined
comrpunity custody and incarceration that is dim
ROW QR4A 7019

term of

Hal
towed by

3. FACTS AND STATEMENT £3F THE ¢

On Qotober 3, 201, @ about 8:05 pan., Deputy LaFrancs of the
Mason County Sheetfl's Offce saw Terey Jacob driving a vehicle on Staig
Route 300 in Mason County, RP 2527, Deputy LaFrance had been
acdvised sarlier that Tacob had an active warrant for his wergsts so, she
radiced dispateh and confirmed the warrant, and in the process she also

loamed that Jacob's driving privileges were revoked in the firat degree,

RP26-27, 9%, Deputy Lalrance activated her overhead police ights and

stopped Jacnh, RP 2

Mason County Prosecutor
B Pox £33
shebon, WA 9838 »&
RITINY .:-“{} T e,

s

”J



k3

When Depauty LaFrance approachied Jacob at the deiver's window,
shie noticed that he had only partially rolled down his window, RP 28
Movertheless, she smelied a strong odor of aleoho! comdang from mside the

vebicle, RP 28 Deputy LaFrance asked Jacob 1o step out of the vehicle.

As Jacob stepped out of the vehicle, he braced himself on the door-

-

frame as be was talking and shurring hig words; his eyes were vod and
watery, RF 2829 facob wayg smoking a Bt cigarette when he got out of
the car; so, Deputy Labrance told kim to pat it cut. Jacob slurred that it
was ouf, bt afterward he contivued to smoke 8~ but thes put L out, RP
9.

Depoty Lalrance avrested Jacab and read him Miranda righis, RP
2931 Onee b was out of the ear and ander arvest, Depuly LaFrance
observed that Jacob conthmed to exbubit red, watery eves and slurred
speech, and that e contimued 1o emit an odor of aleohol. RP 39230,

Deputy LaFrance summeoned Deputy Dhugan o the scene, because Deputy
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Drugan has specialived fralning i investigati

I3 '-n{“ oty
SO, WO

was seated in the back of Deputy Lalrance’s patrpl car. BRP 39, Depatly

Pugan smelled the strong odor of jutoxicants coming from Jacob, RP 34

2
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Depoty Dugan asked Javob whether b would perform voluntary

]
ooy’
o
£

sobriety tests, and Jacob agreert to do the tests, RP 35-40.
Jacob aaid he had a bad knee and would not be able 1o do the one-
Jogestand tost or the walk-and-turn tost; so, Deputy Dugan admimistered

the fnger dextenty test, the HGN test, and the finger-to-nose test. RP 41-

42, Jacob exhibited both cognttive and physical Impaimmsnts whertbe

o

performed the finger dextenity test. RP 43, Jacob exhibited physical
fpatrmentt when he pertormed the Haper-te-nose test, RE 44 Jacob
exbubited s of six oloes on the HOK test, which in Depuaty Duogan's

L

travving woudd indicate probable wnpairment. RP 47-49

--1

Depaty Dugan reread Mivanda rights 1o Jaeob, and he read him the

implisd consent warnings tor & braath aleohol test, BP 5157, lacob
refused o providse a breath sample. RF 37-38. Deputy Dugan placed
Jacob imto a holding cell at the jail, and be then went and applied fora
search warrant i oiain a sample of Jacob's blood, RPF 38, The jadge
granted the warraat, and Deputy Dogan then took Jacob (0 Mason Oeneral

Hospital for a blood draw, RP 3861,

technician wnk taw vials of blead from facoh.

ihe Washington Stale

o,

The resulis of the

j/
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Blood analysis showed that HE20 poaw., which was four howrs and {ifteen
minutes afler the time of driving, Jacob's blood aleohol content {BALD)
was 0,10 grams of aleohal per 100 miHiliters of bleosd, RF 75, 1350 All
pevsong, ncloding both experienced drinkery and natve donbers, ave
unpaired g at a level of G.OR, RPF 117, Jacob did not bave auytling (o eat
or drink during the time between his arrest and when his bload was drawn.
RP 83,94, Cousidering Jacobs BAC at the time of the blood draw and
comparing that « by ase of the sclentiflc eehnique of retrograde
extrapolztion - 1o the burn-off and absorption rates of aleohol in the
human body shows thal at the time of drilving Jacob had a BAC of not less

1

thar 0,12 grams of aleohol per 100 muliltlers of blood, RP 100-112, 135-

At triad, the jury received the evidence a3 desoribed abave, Jacob

chose to testify i ks own defense. RP 167, Duoring the State's cross

ot of facob, a vecess was taken, and during this recess, Jacob,

K

vl his attorngy, disclosed that be wished 1o testify that be had used an

thirdni

inhalzr on the day of hisarrest, RP 213-2140 In support of his effort
present this festumony, Jaocob's attorney 1old the cowt:

stng an nhaler would be one of the deugs that - my sesearch

shows that i bas o do wath diabetic drugs and things Hie that that
wadications,

increase ana's blood alechol ec tfadsely by taking

Mlazon (Tfmmtx»’ Pz\wms.or
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And My, Jacob wanted e 1o ingubre of him of his inhaler. He uses
1t for COPD and he used § that day.

PRid

N Addrionaity, triad conmsel 1old the ot that "there was

tostimiony yesterday from the forensie seientist about medications that nay

have an effect on blood aleohol level content.” RP 213-01dL It appears,
howvever, that triad conmge] was mistaken, a3 a revigw of the record shows
enby that theve was testimony regarvding the affects of ather central
norvous systemt depressants on HON| and testimony that the lab tests for

3

componnds other than alcobhel 1 addition 1o aleohol tests. RP 126, 123,

£

,...
]
[
oeas
bk
o

After hearing Jacob's offer of proof regarding the vse of an inhaler,
the irial coawt ruled to exclude the evidence on the bass that “there has to

he testimeny that demonstrates that itis relevant,” RP 215, The wial

yidge explamed her ruling, as follows:

N

(r

1‘e&dim> § h 1 more of a scientific nature. "Y o need 1o
of evidencs tncxmiw‘i‘ that, So, unless you have
thas, the C mm veounthdd Hud that ' ey relevant,

RP 218, Jacoh offered no testimony on bis use of an inhalor other than

that he bad used an inhaler. There was no offer of proot, othey than

Mason County Prosecito
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speculation, regavding what, tFany, affect the use of aninhaler might have

Py

~y

o mamiter atissue iy the case. RP 213215,

Adfter hoaring the evidence, & Mason County jury vonvieted tacob
of the erimes of felony driving under the mfluence and deving while
iwense revokoed i the fivst degree, RP 2650 Sentencing occurred on
Deceornber 8, 2011 BRP 287-2094,

At the troe of tus arrest, and at sentencing, Jacob had seven prioy

cotvictions of driving under the influence, as follows:

Dage of Date of
Crime {rime Sentence

U Pelony BUR 01A5/09 GR/HIAS

2 PR 0306703 Q7303

30 DU {1/31/61 06/05/01

4 DI 05/1 74034 TR

S TEMH 1129199 06/05/01

s - -y - Joy o Tay SO EY ir ey
& 1 DLA 31726797 UE/2URT

P77 RP 271275, 284, 287288, In additiow, Jacob has a controlled

substance felony comvicton frota 1993 and in April of 2005 was convicied

State's Resp IS Sriet Mazon County i’w Cylor
Case No, d-d- 11
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of driving while heeonse suspeuded in the {first degree. WP 285, 287288,

Becavee of Jacob's 2003 conviction for WL, the court found

v

o~
i

that there was no uynbroken five-year wash period between Jaceb's 2003
and his 2009 convietinns for RUIL; thos, each of his convictions for DL
contributed one potut 1o his oftender score, for a total of seven points, RP

IRKCR 7. Addinonally, the court added one point for Jacols 1993

controlled substanes felony conviction, and added one point beeause Jacob

WS ot ConmTmniy supervision when he coromitted the current offense.

RP ZEE CP 7. The cowrt found that Jacob had, iniotal, an offender score
ol nine, RF 28§, CP 7.

The couwrt semtenced Incob to the maximun e of incarceration, a
period of sixty vaonths, RP 2900 CF 8, Recogmizing that notwithstanding
the sentence inposed by the cowrt, Jacob might nevertheless be relensed

from confinemsnt in less than sixty months due to carned carly relzase, U

cowrt alse imposed "community custedy tor any penied of carned release”

o

A4

or for twelve roorghs, RP 296391 OF 8§28, Taace in the judgment aud
sentense, the court included language that the total tme spent in

coramuniy custedy and confingment shall not oxcesd sty numshs, CUF §-

3.

o Masnn County Prosecutor
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1 Bccause Jacob ;‘ﬂ‘ﬁ'”‘"’r :d no evidence to suppert any tbcm‘y that
{ an mhalor wondd or conld affect the fost resulis of a
hm@d et for ale ‘}loi content of the blood. the mial cowrt did
not abuse uy diseration when it excloded evidence that Jacob
used an mhaler on the day of his areest for driving under the
ntflusnee

[ the rules of evidence and the exclusion of evidence
s & matier within discretion of the trial court, Suee v Darden, 145 W 2d
P, 41 PAd FIRF2002). The trinl cowet's ruling exchuding evidence
to reviewsed for an abuse of diseretion. & al 619, “Abuse exists when the
trial cowrt's exerene of diserenion iy Tmamfestly wursasonable or based

pon untenable grounds or reasons.”” A at 619, quoting Srate v Powell
136 Wi 2d 244, 258, BO3 P24 615 (1995,

Jacob sssorts that the tnal cowrt erred when it disaliowed his

profter of festimony that he had wsed an inhaler on the day of his arrest.

But Jacob did wot proffer ssstimony to show the relevance of his proffered

pros

tostimony, and e has not propeely preserved the melevancy 1ssue for

appeal because he did not preserve the tssne st trigh waith an offer of proaf

Jacob's offer of proot was limited to his asaertton that he wanted 1o

offer testimony that he bad nsed an inhaler on the doy o bicarrest. R

¢

N R X et b
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213, He asserted that bis use of an inhaler could atfect the report of
the alooho! content of ks blood, RP 213215, But Javeb did not
adeguately provide an offer of proot that atisrapted to show how the uge of
an inhaler would affect Ris blood alcohol test resulis,
Evidence s velovant i has "sny tensioney o make the exdistionee

of any fact that s of consequence {o the deternunation of the action more

“..,J

probable or less probable than W wourld be withouwt the evidence” ER 441
“Evidenve which 13 not relevant s not admissible,” ER 402, "A witness
may not iestity o a matter unless evidence is introducad sufficient o
support a finding that the witness has personal knowledge of the matter”
ER O0Z. A pom-oxpert witness nmuy not estify "in the form of opinions or

wterences” that are "hased on scientific, techmaeal, or other spectalized

koowledge, M ER 701 The only evidence proffered by Jacoly was that he

had used an inhaler on the day of his arvest and that e thougbht it omght
affect the alcohol-contont tost of his bloed, RPF 213215, But there was no
evidence t show that i was oven possible that an inhaler would aftfect g
bicod iest for aloobol, and the mere vee of an inhaler, therefore, wan
irvelevans, ER 401,

Because any alfect that the ase of an inhaler mught have upon a fest
to determine Wooed aleobiol condont was specalative and was ugsapporied

Mason County Prosecutor
D‘} Pm\ (» wQ

She :
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by any evidence, the trial court did not abuase

evidence that Jacob had used an jnhaler on the day of his arrg

2

Dowdern, 145 Wo

Sicie v

vy
ot

24612, 619, 41 P3d

iy diseretion by excloding

oy
PR

ER 402;

t

H
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168 W

Adorales,

2 wder the recent « § Storfe v, App.
486, 278 P3d 668 {\iax 39 2013, the State is foreed o
concede that Jacolys offender svors was wrongly caloulated in

the Inatant case.

In 200%,

o
L

Jacol was convictad of

607
i

under the influence under ROW 46 .61 .5

i 2009 becanse

vears of the 2009 offense. CP 70 RPIVEZTS

occurred on May 11, 2009, CP7

v

-y

i

(et

v, Jacob committed the carrent offense.

(.

the current offense, however, only bwo of his prior conwd

O

,-4—

en years of the current
folony because he bad a prior conviction foy fal

indhismee, ROW 46,01 50201 hiivy.

Whe

i

0 Jacoh coramiited 1

e under the mbhanee,

<

convichions for dov

orvictions, committod on May |

o

o
N5

ixv‘po 1w B
A4~

¥

HG6¥a

at that hne bie had four prior DU

flense, bot his current offerse w

CR 7,

LE, 2008,

a prior crime of felony driving

1 for a erime that occurrad

T ponvictions within ten

aQ

P-er 8}

4, 2%

Two vears and almost Bve months

® 6, When Jacob commisted

ctioms fell wthin

an nevertheless a
vy

pRE

ny driving under the

et oftense, bie had seven prior

The most recent ol the

WHS oY COMVIQUIa,
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His next most recent conviction for mpatred driving waa a gross

misdemezanor convichion comanitted on July 3, 200

’.Ju

- CF 7. Thus, there
was a gap of five years and ten months bebween Jacob's woost recet

conviction and the next most regent copviction, OF 7. Accordingly,

T

unless there were an intervermng orime during that time, six of Jacob's

prioy UL comvictions would not be scored for parposses of ROW

ROW 934 A.5325(c) states that "[eixcept as provided w (o) of this
section,” Jacob's six older DUTy shall not be ineluded in bis offender score
if he had notcommitted aoy orbrue during any five-year period between
the cureent cvime and the last UL Jacob was convicted of driving with a
revoked license in 2003, so, except as provided 1o subsection {v), alt of
Tacob's prior DUTs would coont iy s offender score. ROW 8.944A.525,
CP7RP 271-275, 284, 287288

"

ROW 9944 S25(2Ye), however, states that ™

11t the presens
conviciion is fxlony driving under the influence. {,|" prior convictions for
BUT shall be inchaded n the oftender scove 1 "[Hhe prior convictions ware

covomitiad within five years sinee the last date of velease frovw

confinenient, " BOW B84A.

ntate’s Response Boel Mason County Prosecutor
(ase Mo, 42914444 PO *30\ 630

Shelton, WA 98 5%4
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The recent decision of Srde v Morales, 168 Wi App. 489, 278
P O0R (May 2%, 2012}, has interpretad ROUW 9.84A 525 to mean that if

the current offense is for felony driving under the influence, then omly the

crimes naroed in the statote can count toward interrapting the five-vea

o

ertme free tme reguired 10 "wash” prior convictions.

3

The class of crinws samed in ROW 9944 325(2) e} inchude ouly

felony doiving under the wnfluence and felony physical control convictions

and sevious traffic offenses. "Serions traffic offenses” includes only

driving unider the influence, physical conirol, reckless driving, and hit and

vun of an attended vebicle, RUW G844 030(44). Under this

A

taterpretation, it appears that no erime, regardless of i3 seriousness, even a
vehicnlar assault or » velucnlsr homicide, woukd interrupt the five-vear
erime-free wash peviod under RUW 994A 5252 )e) where the current
crimne 18 felony driving under the influence,

i iy
i

In the nsiant case, the sentencing court founst that Jacol's 2003
conpviction for driving with a revoked Hoense broke the erime-free period

hetwern Jacob's 2003 conviction for DUT and his 2009 conviction for

felony driving under the influence. CF 7, RP 271273
Thus, the court found, all of Jocol's pricy T convictions added poinis o

his offender scove {ay well as a 1993 conviction for comralied substances)

Mason County Prosecutor
} 3} 33(;\ £39
Rhelton, WA 08584
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1

hacatse nove of these convichions were 5e i"i}' ted 3“, a five- year orime

free peviod, O T, RP I71-275, 284, 287288,

But driving with g revoked ar snspended heense is not a "seriopus
tratfic offense”™ under RUW Q.94 525 or ROW 2944 030044, The facts
of the instant cass are stmilar o the facts of Morales, where the five-yvear
crime-res period at issue was broken by a convicetion of assaulf i the
fourth degree. Neather assaclt por driving with g suspended or vevoked

Heense are "serious traffic offenses” under ROW 8344 525 or ROW

I

Thus, the State 5 forced (o concede thay under Stade v Morafes,

FOB Wi App. 488 278 P34 008 (May 28, 2012), the sentoncing court in

c\ N

the instans case wrongly caloalated Jacob's offender score. I this count
accepis the State's concession, 313 the State’s posttion that thas case should
be returned o the wial court for resemtencing, oy include consideragtion of

an exceptional sentence.

The wrial court erred by inposing g combined total Lerro of
community m,s*ﬂﬁ‘« and incarceration that is disal{owed by
R_(_‘. Vo804 A 7OV

L]




Felony driving under the influencs 13 3 "orime agaimst persons” ag

defined by ROUW 2.93A 4 11H{Ea). Therefore, under RUW B84A 701

the counrt in the nstant case was required to sentency Jacob o one year of
commumiy custudy upon his conviction of felony driving under the

influence, ROW 9948 701, however, reguires that when the vombined

o mearceration and conmowuty custody exceed the siatutory

macimum for the erime of convigction, the court rmust shorlen or elimingte

j

the term of community custody so that the combined total does not exgess
the statulory roaxinwm

The statutory madman sentence for folony driving under the
nfluence is five vears. ROW 9A 20,021 Doy, The trial count in the
tnstant case sentenced Jacob 1o sixty months incarceration with the greater
of twebve months o the pertod of any earned early refease to be sevvad on
corunuuty custady, RP 290-291 CF 8.9, Netwithswianding the court’s

uatation that the combined total of comumunty ausiody and nearceration

shall not oxeved sixty months, this sentence is not o comphiance with
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Jacob did not profior any evidenve to show any relevancy o s
proffered testinmy that he had used an inhaler on the day of hix arrest,

'3 Response Brief Mason County Prosecutar
Ko, 4291441 PO Box 635

34



Theretfore, the court did not abuse s discretion when 1t excluded as
irrelevant Jacob's proffered testimony that he had used an inhaler,

Linder the recent decision of Stafe v Morales, 168 Wn., App.

489, 278 P.3d 668 (May 29, 2012), the sentencing court erred when
caleulating Jacob's offender score.  If this court accepts the State's
concession, this court should remand this case for resentencing with
diseretion restored (o the trial court to order any sentence that the facts and
law support.

The sentencing court erred by ardering a combined total of
community custody and incarceration that is disallowed under RCW
9.94A T01(9), as recently held by State v Boyd, 174 Wn.2d 470, 275 P.3d
321 (2012). This case should be returned to the trial court to elinvinate the
term of community custody, or i the case is remanded for resentoncing
due 10 an erroneous offender score, this issue will be resolved with the
subsequent sentencing.

DATED: August 28, 2012,

MICHAEL DORCY
Mason County

Prosecuting Attomney
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Tim Higgs
Deputy Prosecuting Attorney

WSBA #25919
State’s Response Brief Mason County Prosecutor
Case No. 42914-4-11 PO Box 639

Shelton, WA 98584
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